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l. I ntroduction.

A buyer and sdler frequently desireto enter into aletter of intent toformdize
the successful completion of the first stage of negotiations in a purchase and sde
transaction. The parties often want to memoridize their agreement on the principd
terms of the transaction, such as the purchase price. Once the key terms are set
forth in awriting Sgned by both parties, the partiesmay fed mordly obligated, even
though they may not be legdly bound, to abide by those terms.

Sometimesaletter of intent isused by apotentid buyer to formdizeits offer
to a potentid sdler, or by asdler to present the terms on which the sdler iswilling
to enter into atransaction (a"bid letter™).

Themain advantagesof aletter or intent arethat (i) issuesthat could be"ded
breakers' can be identified early in the negotiation process before substantial
expenses are incurred in a due diligence review and the drafting of a definitive
agreement, and (ii) resolution of the principd terms of the transaction & an early
dage can make the negotiation of the definitive agreement more focused and
sraightforward.

While letters of intent are relatively common, attorneys may often disagree
regarding the desirability of aletter of intent in a particular Stuation. For example,
many atorneys believe that a letter of intent is generally more advantageous to a
buyer than asdler. Inthe case of asmdler dedl, the costs of preparing, negotiating
and revising aletter of intent can be subgtantia in comparisonto the size of the dedl
and the overdl transaction costs. A letter of intent may burden the parties
negotiations with too may difficult issuestoo early in the process and may impair, or
even hdt, aded's momentum. In some Situations, a court may find that provisons
of aletter of intent that one of the parties consgdered to be non-binding are binding.

Nevertheless, many buyers and sdlers prefer aletter of intent as a method
of "tedting the waters' for the likelihood that a definitive agreement can be reached,
before proceading with the time commitments and costs of negotiating a definitive
agreement, or before alowing a detailed due diligence investigation to begin.

. Lettersof Intent -- Overall Advantages



One advantage to preparing a letter of intent is that putting the parties
understanding in writing lays afoundation for the ded and can enhance ded sability
and commitment early on in the transaction process. The letter of intent often
provides aformat for the transaction which can be used asthe basisfor drafting the
definitive agreement. The letter of intent can aso establish the time frame for the
proposed dedl, and memoridize the parties agreements regarding how expenses of
the transaction, such asbrokers fees, atorneys fees, accountants feesand thefees
and expenses of other advisers will be alocated between the parties.

A letter of intent can dso facilitate compliance with certain regulatory
requirements, and thus keep the transaction "on track.” For example, apre-merger
notificationreport under theHart- Scott-Rodino Antitrust ImprovementsAct of 1976
can be filed using a letter of intent, thereby starting the clock on the applicable
waiting period.

A sgned letter of intent may dso assist a buyer in convincing potentiad
lenders to evaluate the transaction for the purpose of providing financing.

[11.  Lettersof Intent -- Buyer's Per spective

Generdly, the buyer's principd interest in Sgning a letter of intent is to
commit the seller to not negotiate with others for a specified time. Such "no-shop”
provisons are generdly desired to be enforceable by the buyer, even in a "non-
binding" letter of intent. Therefore, the buyer should ensure that the "no shop”
provisonis sufficiently explicit to be enforceable, and the letter of intent should
contain agtatement that the partiesintend that the ™ no shop” provision beenforcegble
notwithstanding any other non-binding provisions of the letter of intent. However,
if the target company (or its parent) is a public company, the sellers are likely to
indgt on a"fiduciary out”" with respect to any exclugvity arrangement.

The buyer will dso want the letter of intent to include provisons which
facilitate the buyer's due diligence investigation of the sdller, and ensure the sdller's
cooperation with the investigation. For example, aletter of intent generdly permits
abuyer toingpect the seller's assetsand to review itsoperations, booksand records.

Other than with respect to the "no shop” provison and the provisions
describing the buyer'srightsto conduct itsdue diligenceinvestigation and the seller's
related cooperation obligations, abuyer is often best served by having the remaining
provisions of the letter of intent be nongpecific. By usng very generd language, the
buyer can defer negotiation of the more difficult issues until it has gained more
detailed knowledge about the target. The buyer is dso likely to have subgtantialy
improved its negotiation pogtion by thistime. Once the buyer has completed its



investigation of the target, the target's employees, vendors, customers and lenders
may have an expectation of asdeto the buyer, and if the sde does not occur, the
target may be left with a"damaged goods' reputation.

V. Lettersof Intent -- Seller's Per spective

Generdly, thesdler'snegotiation leverageisgregtest prior to Sgning aletter
of intent. Thus, it isinthe sdller's best intereststhat the I etter of intent be as specific
aspossiblewith respect to the materid termsof the transaction, such asthe purchase
price, thestructure of thetransaction, limitationson the sell er'sexposure with respect
to representations and warranties that will be part of the definitive agreement, and
key terms of employment agreements, non-competition covenants and any specia
arrangements. The negotiation of aletter of intent provides asdler with an excellent
opportunity to negotiate key transaction terms at a time when the seller possesses
maximum leverage.

Sdlers are aso concerned with preserving confidentidity, both about the
proposed transaction itsalf and about their business. Breaches of confidentidity can
damage employee morde, jeopardize relaionships with vendors and customers,
force untimely public disclosures or jeopardize proprietary or other confidentia
information. Thus, the sdler will want the letter of intent to include a strong
confidentidity covenant on the part of the buyer, which will be enforcegble
notwithstanding any other non-binding provisons of the letter of intent.

The sdler may dso want to include a provison which prohibits the buyer
from soliciting or hiring any of the seller's employees for a period of time if the
transaction is not consummeated.

V. Attorney'sRole

Once the parties have determined to proceed with a letter of intent, the
proper drafting of the content of the letter of intent iscrucid. This generaly means
that attorneys for each sde should be involved as early in the process as possible.
Frequently, the principals make afirst attempt at adraft, followed closely by review
and comments of each of their attorneys.

Whether, and what parts of, aletter of intent should be binding are of great
ggnificance, and it isimportant that the principas and the attorneys understand the
consequences. For example, an acquisition may be so economicaly or srategically
atractive to a buyer that, as a business decison, it iswilling to be legdly bound at
a vey ealy gage in the negotiaions because it S0 highly vaues having the sdller
bound to the ded. The parties may dso intend to be bound if the due diligence



review has been completed and al economic issues have been settled, dthough a
this point, moving promptly to a definitive agreement is likely a better srategy.

The levd of detal in the letter of intent and which matters should be
addressed or deferred are key drategic issues that should be evauated carefully.
For public companies (whether buyer or seller), disclosure requirements may be
triggered depending onthe leve of specificity and binding nature of aletter of intent.

Whatever the purpose of aletter of intent in a transaction, the parties must
draft the document carefully to ensure that it unambiguoudy reflectsther intentions.
Letters of intent frequently spawn litigation, and the outcome of any lawsuit will be
determined by whether the parties intend to make the letter of intent, or any
provison of the letter, a binding and enforceable agreement. Furthermore, if the
parties choose to enter into a binding letter of intent, they need to be aware that a
court may impose on them its interpretation of commercialy reasonable terms for
any unresolved matters.

V1. Bindingvs. Non-Binding L etters of I ntent

There are numerous reported cases of litigation involving letters of intent.
The cases generdly gpply the following legd principles:

1 If the parties intend not to be bound to each other until the
execution of a definitive agreement and clearly sate such intent, a court will give
effect to that intent and the parties will not be bound, even if dl issues in the
negotiationhave been resolved. See Quake Congtruction, Inc. v. American Airlines,
Inc., 565 N.E.2d 990, 141 111.2d 281 (1990); R.G. Group, Inc. v. Horn & Hardart
Co., 751 F.2d 69 (2d Cir. 1984).

2. Even if the parties do not intend to be bound, a court may
impose aduty to negotiate in good faith, and will imposeliability if one party actsin
bad faith. See Fickesv. SunExpert, Inc. 762 F.Supp. 998 (D. Mass. 1991); A/S
Apothekernes Laboratorium v. |.M.C. Chemical Group, Inc., 678 F.Supp. 193
(N.D.INl. 1988), aff'd, 873 F.2d 155 (7th Cir. 1989); Feldman v. Allegheny Int'l
Inc., 850 F.2d 1217 (7th Cir. 1988).

3. If the parties intend to be bound prior to the execution of a
definitive agreement, a court will give effect to that intent and the parties will be
bound even though they contemplate replacing their earlier understanding with the
definitive agreement at alater date. See Texaco, Inc. v. Pennzoil Co., 729 SW.2d
768 (Tex. Ct. App. 1987), cert. denied, 485 U.S. 994 (1988); R.G. Group, 751
F.2d at 74; Borg-Warner Corp. v. Anchor Coupling Co., 156 N.E.2d 513, 16
[11.2d 234 (1958).



4, Parties intending to be bound prior to the execution of a
definitive agreement will be bound even if there are certain matters that have not
beenresolved. Depending on the significance of those mattersto the transaction, a
court will either supply commercidly reasonable termsfor the unresolved matters or
impose a contractua duty on the parties to negotiate the resol ution of those matters
in good faith. See Itek Corporation v. Chicago Aerid Industries, Inc., 248 A.2d
625 (Ddl. 1968).

In determining whether the parties intended to be bound, a court will
generdly examine the fallowing factors

a the actual words of the document. In some states, such as
[llinais, the inquiry may be limited to the "four corners' of the documert;

b. the context of the negotiations. In "four corners' dates, if
the letter of intent is ambiguous on its face, a court may look to the context of the
negotiations to determine the intent of the parties;

C. partia performanceof theobligationsof ether of theparties.
Agan, in "four corners’ dates, if the letter of intent is ambiguous, a court may look
to partia performance to determine the intent of the parties;

d. whether there are any materia issues left to negotiate or
whether the terms as dtated in the letter of intent are sufficiently definite to be
enforcesble. In order to be enforcegble, aletter of intent must contain the essential
terms of the transaction: the price, a description of the structure of the transaction
and the assets or properties involved; and

e whether the subject matter of the discussons concerns
complex business maiters that customarily involve definitive written agreements.

The most important factor in determining whether aletter of intent isbinding,
or which provisons of a letter of intent are binding, is the language used by the
parties in the document. Therefore, the language of the letter of intent should be
clear and precise. If the parties do not want to be bound by the letter of intent, they
should use language such as

"This letter of intent is not intended to be binding on the parties or
a legdly enforceable agreement, and imposes no obligations upon nor grants any
rightsto any of the parties. Therightsand obligations of the parties shdl be set forth
in a definitive agreement to be executed by the parties.”



The parties should not rely on making the letter of intent subject to the
negotiationof afina or definitive agreement or board gpprova or approval by athird
party as sufficient evidence that the letter isintended to be non-binding.

Many letters of intent are intended to be binding with respect to certain
gpecific provisons, for example, the "no shop” promises of the sdller and the
confidentidity and/or no solicitation obligations of the buyer. The parties can make
these provisons binding by dealy identifying these provisons as binding
notwithgtanding the non-binding nature of the other provisons of the letter of intent.

Partiesto anon-binding letter of intent may want to affirm aduty to negotiate
in good faith. A few courts are reluctant to imply such aduty. On the other hand,
If the parties do not want to impose a duty to negatiate in good faith, they should
specificaly disavow any such duty. In other circumstances, it may be helpful to
gpecify what congtitutes bad faith, for example, negotiating with a third party in
violaionof ano-shop provison, failure to use reasonable effortsto obtain financing,
breach of confidentidity provisons, or lack of cooperation by sdller in buyer's due

diligence invedtigation.

Remediesfor breach of binding obligationsunder aletter of intent rangefrom
specific performance, to reliance damages, to expectation damages. Inorder tolimit
acourt's ability to fashion itsown remedies, the parties may wish to bind themsdves
to specific remedies for any breach of the letter of intent. For example, damages
could be limited to reimbursement of the non-breaching party’'s expenses by the
breaching party or other direct damages, and exclude any consequentia or other
damages.

The letter should include a date after which either party may unilateraly
terminate negotiations for any reason; however, some provisons, such as
confidentiaity and non- solicitation covenants should survive the termination of the
|etter.

VII. Letter of Intent Provisions

In view of the many consderations that are part of negotiating a letter of
intent, it cannot be overemphasized that thereisno such thing asatypicad"™ letter of
intent gpplicable to dl, or even mog, transactions. Everything in aletter of intent is
subject to variation depending on the negotiations of the parties, the comparable
barganing pogtions, and the overdl context of the proposed transaction.
Nevertheless, here are points each of the parties should consider when
contemplating entering into aletter of intent:



A. Description of the basic transaction, for example, merger, purchase
of stock, or purchase of assets, including any ligbilities to be assumed;

B. Description of any assets or liabilities to be excluded from the
transaction;

C. Priceterms,

1 Theactud purchaseprice, or themethod for determiningthe
purchase price;

2. Purchase price adjustment, if any;

3. Theform of payment (cash, securities, notesor any escrow
arangement);

D. Description of any other related agreements containing relevant
financid terms, for example, employment agreements, non-competition agreements,
or stockholder lock-ups;

E Description of representations and warrantiesto be contained in the
definitive agreement;

F. Description of any limitations on the sdller's exposure for any
breaches of any representations or warranties;

G. Obligations of the seller to conduct its business only in the ordinary
course and to refrain from any extraordinary transactions;

H. Conditions to the parties obligations (as gpplicable)
1. Satisfactory completion of the buyer's due diligence;

2. Obtaining financing, third party consents, board of directors
gpproval or regulatory approvd,;

3. Obtaining employment and non-competition agreementswith
key employees,

4, Executing a definitive agreement;

l. The scope of, and procedures for, the buyer's due diligence
invedtigation;



J The buyer's confidentidity obligations,
K. The buyer's non-solicitation obligations;

L. The sler's exclusve deding or no-shop covenants (including any
gppropriate "fiduciary outs");

1. The sdller may agree to a provison which dates that the
sler will not actively solicit or will not negotiate with athird party unless an event
occursor facts arise which would make proceeding with atransaction with the buyer
illegd, invalid, or contrary to the directors fiduciary obligations;

2. The buyer will want to limit the board's right to entertain
other offerswithlanguage stating that acompeting offer standing aone cannot trigger
the "out," and perhaps to specify other conditions which would trigger the clause;

3. The sdller may want additional protections, such as

a limting the duration of the exclusve dedings
provision; or
b. requiring a break-up fee as consderation for a"no
shop" provison;
4, If the sdller will not agreeto adrict "'no shop” provison, the
buyer also may seek a break-up feg;

M. When, and under what circumstances, will thetransaction bepublicly
announced;

N. Responghility for expenses. The parties often agree to bear their
own costs, subject, as the case may be, to a remedy for breach of the duty to
negotiate in good faith;

O. A termination provison; and
P. A datement as to whether the letter of intent is intended to be

binding or non- binding, and if non-binding, which provisons of the letter of intent
(if any) are binding and intended to survive any termingtion of the letter of intent.



Appendix 1. Sample Binding L etter of Intent

Ladies and Gentlemen;

This |etter agreement sets forth our agreement and understanding asto the

essentid terms of the sde to (the "Purchaser") by
(the"Sdler") of the Sdller'sbusiness (the "Business'), located
in andengagedin . Thepartiesintend

this | etter agreement to be binding and enforceable, and that it will inureto the benefit
of the parties and their respective successors and assigns.

1. Purchased Assats. At the closing, the Purchaser will purchase
subgtantidly dl of the assets associated with the Business, including al inventories,
dl intellectual property, al accounts and notes receivable, al contracts and
agreements, dl equipment, al legaly assgnable government permits, and certain
documents, files and records containing technical support and other information
pertaining to the operation of the Business.

2. Assumed Lighilities. The Purchaser will assume as of the closng deate
only thoseligbilitiesand obligations (i) arisng in connection with the operation of the
Businesshy the Purchaser after the closing date, and (i) arising after the closing date
in connection with the performance by the Purchaser of the contracts and
agreements associated with the Business.

3. Purchase Price. The purchase price will be $ , payablein cashiin
immediately available funds on the closing date.

4. Pre-Closing Covenants. The partieswill usetheir reasonable best efforts
to obtainal necessary third-party and government consents(including al certificates,
permits and gpprovals required in connection with the Purchaser's operation of the
Business). The Sdler will continue to operate the Business consstent with past
practice. The partiesagreeto prepare, negotiate and execute a purchase agreement
which will reflect the terms sat forth in this letter agreement, and will contain
customary representations and warranties.

5. Conditionsto Obligation. The Purchaser and the Sdller will be obligated
to consummate the acquisition of the Business unless the Purchaser has failed to



obtain, despite the parties reasonable best efforts, all certificates, permits and
gpprovas that are required in connection with Purchaser's operation of the Business.

6. DueDiligence. The Sdller agreesto cooperate with the Purchaser's due
diligence investigation of the Business and to provide the Purchaser and its
representativeswith prompt and reasonabl e accessto key employeesand to books,
records, contracts and other information pertaining to the Business (the "Due
Diligence Information’).

7. Confidentidity; Non-competition. The Purchaser will use the Due
Diligence Information soldly for the purpose of the Purchaser's due diligence
investigation of the Business, and unless and until the parties consummete the
acquisitionof theBusinessthe Purchaser, itsaffiliates, directors, officers, employees,
advisors, and agents (the Purchaser's " Representatives ') will keep the DueDiligence
Information grictly confidentid. The Purchaser will disclose the Due Diligence
Information only to those Representatives of the Purchaser who need to know such
information for the purpose of consummating the acquistion of the Busness. The
Purchaser agreesto be responsible for any breach of this paragraph 7 by any of the
Purchaser's Representatives. In the event the acquisition of the Business is not
consummated, the Purchaser will return to the Sdler any materids containing Due
Diligence Information, or will certify in writing thet al such materids or copies of
such materids have been destroyed. The Purchaser dso will not use any Due
Diligence Information to compete with the Sdller in the event that the acquistion of
the Busnessisnot consummated. The provisionsof thisparagraph 7 will survivethe
termination of this |etter agreement.

8. Employees of the Business. Until the consummeation of the acquisition of
the Business, or intheevent that the partiesdo not consummate the acquisition of the
Business, the Purchaser will not solicit or recruit the employees of the Business.

9. Exclusve Deding. Until , the Sdller will not enter into any
agreement, discussion, or negotiation with, or provide information to, or solicit,
encourage, entertain or consgder any inquiries or proposas from, any other
corporation, fire or other person with respect to (a) the possible disposition of a
materid portion of the Busness, or (b) any busness combination involving the
Business, whether by way of merger, consolidation, share exchange or other
transaction. If for any reason the acquigition of the Business is not consummated,
and the Sdller isunable to enforce the provisions of this letter agreement, the Buyer
will pay to the Seller a break-up fee which will equa the sum of 1% of the purchase
price, and the Sdler's expensesin connection with the negotiation of the acquigtion.



10. Public Announcement. All press rdeases and public announcements
relating to the acquisition of the Busnesswill be agreed to and prepared jointly by
the Sdller and the Purchaser.

11. Expenses. Subject to the provisons in paragraph 9 of this letter
agreement, each party will pay dl of its expenses, including legd fees, incurred in
connection with the acquistion of the Business

12. Indemnification: The Sdler represents and warrants that the Purchaser
will not incur any liability in connection with the consummation of the acquisition of
the Busness to any third party with whom the Sdller or its agents have had
discussons regarding the disposition of the Business, and the Seller agrees to
indemnify, defend and hold harmless the Purchaser, its officers, directors,
stockholders, lenders and affiliates from any claims by or ligbilities to such third
parties, including any legd or other expensesincurred in connection with the defense
of such dams. The covenants contained in this paragraph 12 will survive the
termination of this |etter agreement.

If you are in agreement with the terms of this letter agreement, please Sgn
inthe space provided below and return asigned copy to
by the close of business on , 1995. Upon receipt of asigned
copy of thisletter, wewill proceed with our plansfor consummating the transaction
in atimey manner.

Very truly yours,

XYZ CORPORATION

By:

[Name and Titlg]

ABC CORPORATION

By:

[Name and Titlg]



Appendix 2: Sample Non-Binding Letter of Intent With Some Binding
Provisions

Ladies and Gentlemen:

This|etter of intent setsforth our understanding asto the proposed terms of

the sale to (the "Purchaser") by
(the"Sdler") of theSdler'sbusiness(the"Business’)
located in and engaged in . Other than the

covenants contained in paragraphs4,5, 7-11 and 13 of thisletter of intent, thisletter
of intent is not binding upon ether the Purchaser or the Sdller, and is subject tothe
negotiation and execution of a definitive acquidtion agreement between the
Purchaser and the Seller. The covenants in paragraphs 4, 5, 7-11 and 13 are
binding upon the Purchaser and Sdler whether or not the parties reach a definitive
agreement with respect to the acquigition of the Business.

1. Purchased Assets. At the closing, the Purchaser will purchase
subgtantidly dl of the assets associated with the Business, indluding al inventories,
dl intellectual property, al accounts and notes receivable, al contracts and
agreements, dl equipment, dl legaly assgnable government permits, and certain
documents, files and records containing technical support and other information
pertaining to the operation of the Business.

2. Assumed Liabilities. The Purchaser will assume as of the cloang date
only those ligbilitiesand obligations (i) arising in connection with the operation of the
Businessby the Purchaser after the closing date, and (ii) arising after the closing date
in connection with the performance by the Purchaser of the contracts and
agreements associated with the Business.

3. Purchase Price. The purchasepricewill be$ , payablein cash
inimmediatdy available funds on the closing date.

4. Pre-Closing Covenants. The partieswill usetheir reasonable best efforts
to obtaindl necessary third-party and government consents(including dl certificates,
permits and gpprovals required in connection with the Purchaser's operation of the
Business). The Sdler will continue to operate the Business consstent with past
practice.



5. Best Efforts: The parties agree to negotiate in good faith, and to use their
best effortsto (a) execute definitive agreement with respect to the acquisition of the
Business as expeditioudy as possible, on or before , and (b) closethe
transaction as soon as is reasonably practicable. Mere disagreement over aterms
of the transaction does not constitute bad faith and abreach of this paragraph 5. In
the event ether party violates the covenants contained in this paragraph 5 (the
"breaching party"), the other party may recover from the breaching party [its
expenses incurred in the negotiation of the acquigition of the Business| [its damages
incurred in reliance on the good faith of the breaching party].

6. Conditions to Obligation. Neither the Purchaser nor the Sdller will be
obligated to consummeate the acquisition of the Business contemplated hereby unless
and until the parties have reached a definitive agreement as to dl of the essentid
terms of the acquisition, and the Purchaser has obtained financing for the acquisition.
Inaddition, neither the Purchaser nor the Sdller will be obligated to consummeate the
acquisitionof the Business unlessthe Purchaser has obtained dl certificates, permits
and approvas that are required in connection with Purchaser's operation of the
Business, and satisfactorily completes its diligence investigation as described in
paragraph 7 of this letter of intent.

7. Due Diligence. The Seller agrees to cooperate with the Purchaser's due
diligence invedtigation of the Business and to provide the Purchaser and its
representativeswith prompt and reasonabl e accessto key employeesand to books,
records, contracts and other information pertaining to the Business (the "Due
Diligence Information™). Unless the Purchaser notifies the Sdller in writing on or
prior to of its falure to complete satisfactorily its due diligence investigation of the
Business, such condition will be deemed to haveterminated and been waived by the
Purchaser.

8. Confidentidity; Non-compstition. The Purchaser will use the Due
Diligence Information solely for the purpose of the Purchaser's due diligence
investigation of the Business, and unless and until the parties consummete the
acquisitionof theBusinessthe Purchaser, itsaffiliates, directors, officers, employees,
advisors, and agents (the Purchaser's " Representatives ') will keep the DueDiligence
Information grictly confidentid. The Purchaser will disclose the Due Diligence
Information only to those Representatives of the Purchaser who need to know such
information for the purpose of consummating the acquigition of the Busness. The
Purchaser agrees to be responsible for any breach of this paragraph 8 by any of the
Purchaser's Representatives. In the event the acquisition of the Business is not
consummated, the Purchaser will return to the Sdler any materids containing Due
Diligence Information, or will certify in writing thet al such materids or copies of
such materids have been destroyed. The Purchaser dso will not use any Due
Diligence Information to compete with the Sdler in the event that the acquisition of



the Busnessisnot consummated. The provisonsof thisparagraph 8 will survivethe
termination of this|etter of intent.

9. Employees of the Business. Until the consummation of the acquisition of
the Business, or intheevent that the partiesdo not consummate the acquistion of the
Business, the Purchaser will not solicit or recruit the employees of the Business.

10. Exclusive Dedling. Until or thetermination of this|etter of
intent as provided for in paragraph 14, the Sdller will not enter into any agreement,
discussion, or negotiationwith, or provideinformation to, any other corporation, firm
or other person, or solicit, encourage, entertain or consider any inquiries or
proposals, with respect to (a) the possible digpostion of a materid portion of the
Business, or (b) any business combination involving the Business, whether by way
of merger, consolidation, share exchange or other transaction. If for any reasonthe
acquistion of the Businessis not consummeated, the Buyer shdl pay to the Sdler a
break-up fee which shall equa the sum of 1% of the purchase price, and the Sdler's
expenses in connection with the negotiation of the acquistion.

11. Public Announcement. All press reeases and public announcements
relating to the transaction contemplated by this letter of intent will be agreed to and
prepared jointly by the Sdller and the Purchaser.

12. Expenses. Subject to the provisons in paragraph 10, each party will
pay dl of itsexpenses, including lega fees, incurred in connectionwith theacquidtion
of the Busness.

13. Indemnification. The Sdller represents and warrants that the Purchaser
will not incur any liability in connection with the consummation of the acquisition of
the Busness to any third party with whom the Sdller or its agents have had
discussons regarding the disposition of the Business, and the Seller agrees to
indemnify, defend and hold harmless the Purchaser, its officers, directors,
stockholders, lenders and affiliates from any clams by or liahilities to such third
parties, including any legd or other expensesincurred in connection with the defense
of such dlams. The covenants of the Sdler in this paragraph 13 will survive the
termination of this|etter of intent.

14. Termination. Subject to the provisonsin paragraphs 4-7 of this letter
of intent, either party may terminate this|etter of intent a any time by sending written
notice thereof to the other party. In addition, either party may terminate this letter
of intent upon the breach by the other party of the covenantscontained in paragraphs
7-11 of thisletter of intent. The written notice must state the grounds upon which
the party reliesto terminate this letter of intent.



If you are in agreement with the terms of this letter of intent, please Sgn in

the space provided below and return a signed copy to by
the close of business on , 1995 and return a
sgned copy to by the close of business on

, 1995, If we do not receive a signed copy of this
letter on or before , we will assume that you have no further interest in
pursuing this transaction. Upon receipt of a signed copy of thisletter of intent, we
will proceed with our plans for consummeating the transaction in atimely manner.

Very truly yours,

XYZ CORPORATION

By:

[Name and Title]

ABC CORPORATION

By:

[Name and Titlg]



Appendix 3: Sample Non-Binding L etter of Intent

Ladies and Gentlemen;

Thisletter of intent setsforth our understanding asto the proposed terms of

thesaleto (the"Purchaser") by (the
"Sdle™) of the Sdler's business (the "Business') located in and
engagedin . Thisletterisnot abinding or legaly

enforceable agreement and imposes no obligations upon nor grants any rights with
respect to the acquigition of the Business to the parties hereto; the rights and
obligations of the parties with respect to the acquisition of the Business will be set
forthin a definitive agreement to be executed by the parties. However, the parties
intend that the covenants contained in paragraphs 5-11 of this letter of intent be
enforceable and binding; therightsand obligations contained in paragraphs 5-11 will
inure to the benefit of the parties successors and assigns.

1. Purchased Assetsand Assumed Liabilities. At theclosing, the Purchaser
will purchase substantidly al of the assets associated with the Business, including dll
inventories, al accountsand notesreceivable, and dl contracts and agreements, and
will assume as of the closing date only those lidbilities and obligations (i) arisng in
connectionwith the operation of the Businessby the Purchaser after theclosing date,
and (ii) arising after the closng date in connection with the performance by the
Purchaser of the contracts and agreements associated with the Business.

2. Purchase Price and Purchase Price Adjustment. The purchase pricewill
be based on the [audited) [unaudited) balance sheet of the Business dated
, and will be subject to apost-closing adjustment to
account for any changein the accountsreceivable and inventory of the Businessfrom
to the closing date.

3. Sdler's Covenants. The Sdller will continue to operate the Business
congstent with past practice, and will cooperate with the Purchaser inits effortsto
obtain third-party financing.

4. Conditions to Obligation. Neither the Purchaser nor the Sdler will be
obligated to consummate the acquisition of the Business contempl ated hereby unless
and until the parties have reached a definitive agreement as to dl of the essentid
terms of the acquisition, and Purchaser has obtained financing for the transaction



satisfactory to the Purchaser, initssolediscretion. Inaddition, neither the Purchaser
nor the Sdller will be obligated to consummeate the acquisition of the Business unless
the Purchaser has obtained dl certificates, permits and gpprovals that are required
in connection with Purchaser's operation of the Business, and has satisfactorily
completed its due diligence investigation as described in paragraph 5 of this|etter of
intent on or prior to

5. Due Diligence. The Sdller agreesto cooperate with the Purchaser's due
diligence investigation of the Business and to provide the Purchaser and its
representativeswith prompt and reasonabl e accessto key employees and to books,
records, contracts and other information pertaining to the Business (the "Due
Diligence Information”).

6. Confidentiaity; Non-competition. The Purchaser will use the Due
Diligence Information soldly for the purpose of the Purchaser's due diligence
investigation of the Business, and unless and until the parties consummate the
acquisitionof theBusinessthe Purchaser, itsaffiliates, directors, officers, employees,
advisors, and agents (the Purchaser's " Representatives ') will keep the DueDiligence
Information grictly confidentid. The Purchaser will disclose the Due Diligence
Information only to those Representatives of the Purchaser who need to know such
information for the purpose of consummeating the acquisition of the Busness. The
Purchaser agreesto be responsible for any breach of this paragraph 6 by any of the
Purchaser's Representatives. In the event the acquisition of the Business is not
consummated, the Purchaser will return to the Sdler any materids containing Due
Diligence Information, or will certify in writing thet al such materids or copies of
such materids have been destroyed. The Purchaser dso will not use any Due
Diligence Information to compete with the Sdller in the event that the acquidtion of
the Busnessisnot consummated. The provisionsof thisparagraph 6 will survivethe
termination of this|etter of intent.

7. Employees of the Business. Until the consummation of the acquisition of
the Business, or intheevent that the partiesdo not consummate the acquisition of the
Business, the Purchaser will not solicit or recruit the employees of the Business.

8. Exclusive Dedling. Until , or thetermination of this
letter of intent as provided for in paragraph 12, the Sdller will not enter into any
agreement, discussion, or negotiation with, or provide information to, any other
corporation, firm or other person, or solicit, encourage, entertain or consider any
inquiries or proposals, with respect to (a) the possible disposition of a materia
portion of the Business, or (b) any business combination involving the Business,
whether by way of merger, consolidation, share exchange or other transaction.




9. Public Announcement, All press releases and public announcements
relating to the transaction contemplated by this letter of intent will be agreed to and
prepared jointly by the Sdller and the Purchaser.

10. Expenses. Each party will pay dl of its expenses, induding legd fees,
incurred in connection with the acquisition of the Business, whether or not the
transaction is consummated.

11. Indemnification. The Sdller represents and warrants that the Purchaser
will not incur any liability in connection with the consummation of the acquisition of
the Busness to any third party with whom the Sdller or its agents have had
discussons regarding the disposition of the Business, and the Seller agrees to
indemnify, defend and hold harmless the Purchaser, its officers, directors,
stockholders, lenders and affiliates from any claims by or ligbilities to such third
parties, including any legd or other expensesincurred in connection with the defense
of such dlams. The covenants of the Sdller in this paragraph 10 will survive the
termination of this|etter of intent.

12. Termination. Either party may terminate the negotiation of a definitive
agreement at any time and for any reason.

If you are in agreement with the terms of this letter of intent, please Sgnin

the space provided below and return a signed copy to by the
closeof businesson , 1995. If wedo not receive
adgned copy of thisletter on or before , we will assume that you have

no further interest in pursuing this transaction. Upon receipt of asigned copy of this
letter of intent, we will proceed with our plans for consummating the transaction in
atimey manner.

Very truly yours,

XYZ CORPORATION

By:

[Name and Titlg]

ABC CORPORATION

By:

[Name and Title]



